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Nomination and Confirmation of U.S. Circuit and District Court Judges

Summary

The process by which lower federal court judges
by the Senate is of continuing interest to Congr
judicial nominations have foeue€dsovoaoacessuof Pneh
Barack’sOlmeoma nees in gaining Senate confirmation
Presidents) as well as the number and percentage
the effect of delayedi¢udlicvadanppoliavtemkbnt sTlhns j
issues, and others, byfipmiawniadimwmgsa tot dJt iSst icdalua
court judgeships during the first terms of Presi
Somé o©hes rfeipmditngs include the foll owing:

e During hiBresiirdeam®o m@®bmamerds cts t o U. S. circuit
court judgeships. Of the 42, 8B8Rei(71. 4%) were
nominatieaeonsvidihtdr a wno b yr dtthae r tiPhwed sPirdeesnitd ent and
nortesubmitted to the Senate, and 7 (16.7%) ha
the President 'dCto ntghree sesn da nodf stutlbes elqlu2e nt 1y wer e
during'Qohneg.riels3s

e During the first t®@rmsiadenttlse (Rewgamodto 1Oda ent
30 confirmed Obama <circuit court mnominees WwWert
as the fewest number of circuit nominees ¢ onf

minees confir med ’sdufriirnsgt Ptredrdmegd e7nlt. 40b,a nmmaa s

cododve st while the percenrst afgier scto ntfeirrnme d d u:

3 %, w a the [ owest.

the 17 p brys d®Pmrse snadminta thbd mari ¢t b o Gr t
dgeship durim&2 h1%) fwasd demfni,r mhedd, 6 (3. 5
minationosr wintehdd raanwvin n o t resubmitted, and 24
elir mnmominations returned to the President :
Xongress.
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esident fObamaterm, compared with the first
GuWh,Bhad-fttlwesseamaamdber of district cour't
nfirmed (143 compared with II3dwefsotr Presider
rcentage of district court mnominees confirrt
r President G. H. W Bus h) .

u

gdidhduffimst terms of Presidents Reagan,
rcuit court vacamchirsastetdomingcPeeased:c
7.3% at the beginning to 9.5% at the et
enci®®s fi@GsaW. tthhwesnhom!l y one during which
vacancy rate decreased (from 14.5% at
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did during the first terms of President
ct court vacancy r attoe tahles oe nidn corfe as e d f1
et fObama term (rising from 6.6% to 9.5
resident during this period for whom ¢t
sed unaccompanied by the creation of nc¢
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For distr
confirmat

e The medi a
nominees
(Rgan) to
elapsed r

e President

during hi
to confir
calendar

ictecawetr agemtnemes pethween nominati o
ion ranged from 34.7 days (Reagan)

n number of days from nomination to
confirmedfdustngeamPrasngddntfrom 28
225.5 days (Obama). For district coc
anged from a | ow, again, of 28 days

Obama 1s the only one of the five 1

s fei rasvte rtacggrem,a nbdo tmle dtilen wai ting t i me

mation for c¢circuit and di s i ct cCoult
8 2 s ) .

tri
year (1.e., more than 1 day
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Introduction

The process by which 1 owenratfeedd ebrya It hceo uPrrte sjiuddegnets a
the Senate hhesegniafreerentnden gDhirsitnegne s Sehaet Be
botves judicial mnominations, differing perspect
gree of sucsesmomofieeasPrasgdent ng Senate confir
misn eoef ot her rfSematte Pdetsaitdee natfst.en ha® concerned
dicial nominees, relative to the nominees of o
had to wait longer, befobpealircd @aaiyv iCrogamd ¢ 1t seied eon
wnl oot es on C&Ofn frierlmuatteido ncohaeoenbeent hacSenses

ars 1in the number and percentageyofindathnteftd
lays in the pr oce sosfiinlgl uohfigcji wmd’iscviaacla ncomi nati ons

is report seeks to infofrinbggthevicdirnmg nda wdtedtaitset i
a loyfs iPst Bar ded«fsa nomi neess, fduwrditnSg ehcmy ctuo t cour't
peals and U.S. district court judgeships, and

AT To e ® 4 A a0 s aac
S = =0 Do 0T DS 000" S 000K

nate Judiciary Committee and the fultlo Senate;
mpar e tohPeriesbe md esOdbjaundai ci al nomi neiems ,a dwan aign i s
rough the Senate confcemaputodibmidle ome dnr wnght hhe
rms of thepfouacdmogtPrecida¢nts (RondBidlReagan,
int on, and George W Bush) ; and third, by i1iden
fferences foorunwla riina tjiwsodnacdaesltadsxcesmi het fonst ter ms
esidents.
Most of $hpresetsicaigsaend ide rtehige meerpaotreded from an i
judicial n o miOnt ahteiro ndsa tdaa tsaobuarscee s , h o weTvheer , are no-
statacamdwenly for tomUn&Stiemscmadecourt and U. S.
judge?ship

1See, for example, Sen. Patrick J. ICongiessionalRdéardalyut i ve Ses s i c
edition, February 7, 2012, p. S36363 in which Senator Leahy stated:

Three years i nt iostté®m,the Sedaterhas codfmedhaléwer pércentage of

President Obama’s judicial nomineedsThetSanata t hose of any
has confirmed just over 70 percent of President Obama’
thanone in four not confirmed.

See als® e n . Chuck Grassley, “ E x e ¢ u Cangressiofat Resojdiaiy edition,prima r k' s 1 n t h
16, 2012pp. S2311S2312, n which Senator Grassley stated:

This year we have been in session for about 38,dagluding today. During that time we will

have confirmed 15 judges. That is an average of better than one confirmation for every 2 % days we

have been in sessiowith the confirmation today, the Senate will have confirmed nearly 75

percentof Preside@ba ma’s [ A]lrticle ITIITI judicial nominations.

2 See, for example, contrasting views on these and related issues in floor remarks of Senators Leahy and Grassley in
“Executive Session Congr&sianal Rekardlaily aditionhMay & 2007apt S29072908

(Leahy)and pp.S296®9 10 ( Grassley); and in “Nomination of George Lev
Judge for the District o Contessiondl Recoddlaily edRienpMay 14,2012, pp. t he Senat e
S31173119(Leahy) and pp. S312B121 (Grassley).

3 SeeCRS Report R41942/acancies on Article Ill District and Circuit Courts, 192D11: Data, Causes, and
Implications by Denis Steven Rutkus

4 Statistics in this report for district court nominations include the relatively rare nominations made by a President to
territorial district court judgeships, which were established by Congress pursuant to its authority to govern the
territories under Aitle 1V of the Constitution. The three U.S. territorial courts are included in the report even though

Congressional Research Service 1
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Article TII Lower Courts

Article TTI1T1, Section I of t9hediComaslti PaweonohProla
States, shall be vested in one supreme Court, an
from time to tisnid todfdiaitrh ealan shtrosvéi sdledsn tthlhaete Supr e me
and judges on lower courts established by Congre
come to mean lifedurinmg eg o dWAll Banhggvwiadithi ¢éhe Supr er

Courtcooutrhes t hat constitute the Article 111 cour't
courts of appeals, the U.S. d insatlr iTerta dceour t s, and

As medt nbowe, thisomiepotrtoroo nmadasdbyoPhesideatn©O
Presidents to the U.&8.thkdrlduS.t d<ciosutrrttisetterficicayrptesa 1 (s
distri oOtutcauret’st )hsec orpeep oarrte t he occasional nominat
made t o-meée mble.nSBianret]l notfer nat.i onal Tr ade

U.S. Courts of Appeals

The W uSnotfsCAptpackael sappeals from federal district c
empowered to review the deci.s iCamse sofprmasney taddmitmnoi
courts afeappcacentsaildleyr ed by j-meadmkesr sGoduirdthhsg i n t hr
within the courte offt &tp pealilfec.dgoutrdtshea First Circ
of Appealferre dalowosats’ G ihrboewiatu s ed itvhied enda tiinotno 1ils2
geograph,i ceacihr cwmiitths a Un&8. addurtt ononduiatp,p ethhben wi ODe
Feder alhaGsi rscpucicti,al i zed sABjtogtthatterd 79unppaeid dat
juadghips for these 13 courtbsy olfawhppdFdlrstarCd rewmnt
(compMasneg Massachusetts, New Hammhabi tde Rhode
fewest number of author@,zewhhizlpgNe hlt ot €icemit jewog
Al aska, Arizona, Ca ltiafnoar,n i Me, v aHhaw,a 1Qr, ch@d alma,h bag n dMoWa
mo s2t9,.

In this report,umbsmiafhtappeal © jFuedgeersricidp st oa raes fr
“circuit coudWrt mnominations.

U. S. District Court s

U. S. di samd ctth e ofiadd srnaelr atlrcifaule ncsodulrthtesr eo fa rggee 91 Ar t
district tcdeur 5t LsutshGoensey i n t h ea ndinset rm&cnte rotfo Co 1 u mb
RicEech basataet leasasgtriene cust,dwhile some states
New YorTke,x hamds many as f o3urAr tAilctloeg eltlhle rU. S6.7 di st r

they are not Article Ill courts and their judges servgyl® ar t er ms rather than “during good
accounted for because, like Atrticle dlistrict courts, territorial district courts hear cases arising out of federal law, their

decisions may be appealed to a U.S. circuit court of appeals, and their judicial nominations are referred to the Senate

Judiciary Committee. Additionally, Senatedrgst in district court nominations statistics often, if not always, extends

to nominations to the territorial, as well as to the Article Ill, district courts.

5 Pursuant to this constitutional language, Article Ill judges may hold office for as longyassthor until they
voluntarily leave office. A President has no power to remove them from office. Article 1l judges, however, may be
removed by Congress through the process of impeachment by the House and conviction by the Senate.
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judgeasrhei ps ent ldy bayf@dhaogrriezses has aut horized bet wee
judgeships for’ each district court
Additionall yU. St.h etreer racroca rttharleced t s bt i shed by Congr
authority to govern the terriJtuadriiceisa lu mdyepro i Artteiecsl
these couydasr stearvms ,1 Owi t h one judgeship each 1in
Islands, han®. SwoVfngin Islands.

In sum, references throughout this report to U. S
judgeships (673 Article ITII11 judgeships, of which

Judicial Nominatiiom®Wsminmg Conf
Presidenss Obhbamd Ter m

This section provides a s tsatniosmtiincaali ommma Ityws iUs. Sa f «
courts of appeals and U.S. tlreosuvghtd ahbaaT ys from
begins witshummasrtya toifs ttilcealconfir mas i oinr suiatt usn d f
district court mnominmeg shiwsh of iwresrte tneormm.,n aitrecod]l Wdiirn g
judici i
that were fi

al circu
11

Across Geograp
t

0

i

its with the greatest amidpssmallest
ed by appointees of“VBrestdemt Oban
hic Circuits in Nw@blstr caonndc |Puedrecse n't

by comparing he number and percentage of circui

at the start f

s

Circuit and Di

the Obama presidenc(ys®®ei $h vacanc
trict Court Vafadncies at Beginnin

Confirmation StatussofJuBreseBe No mDba ms

TDEQH o visdeast sasmmaaly of the confirmation status o
President Obama to U. Sween rlcdin ut 2a0nddd2n d o, 5 yr il Ot cou
20PBresident Obama,ndmirnaigedi 42 fpessonermo circu
Of the 42, 30 (71.4%) awnddr € 1do®fo)r had [y thhe bSera
their nomiwate owist edtdhwmr by the President or ret

6 This total includes 10 temporary judgeships. See the U.S. Courts welhgtfe/Atww.uscourts.gov/
JudgesAndJudgeships/AuthorizedJudgeships.aspx

7 The Eastern Districof Oklahoma has 1 judgeship (the smallest number among Article Il district courts), while the
Southern District of New York and the Central District of California each have 28 judgeships (the most among Article
11l district courts).

8 While American Sama is an overseas territory of the United States, it does not have a federal district court and has

not been incorporated into a federal judicial district. The High Court of American Samoa is the court of general

jurisdiction for the territory. The High @et has limited jurisdiction to hear cases under particular federal statutes. See

Mi chael W. Weaver, “The Territory Federal Jurisdiction For
Ame r i ¢ a n PaSific Rimdaw’& Policy Journal Associationol. 17 (March 2008), p. 325.

9 The most common ways in which a judicial nomination fails to receive Senate confirinatiae(1) the full Senate
voting against the nominatip(2) the President withdrawing the nominatieitherbecausdi) the Senatdudiciary
Committee has voted against reportihg nomination to the Senate, (ids made clear its intention not to act on the
nomination, oi(iii) because the nomination, even if reported, is likely to face substantial tomposi the Senate floor;
(3) the nomineédiimself or herselhas requested that themination be withdrawn; and)(the Senate, without
confirming or regcting the nomination, returtise nomination to the President under Rule XXXI, paragraph 6 of the
Standing Rules of the Senafter it has adjourned or been in recess for more than 30 days.
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resubmittedAtda ittH @ nSd d(alt6be. 77 %n) o nhiande etshe i r nominat.i
the Presfidehe ‘dChodn gorfe stshebultl2have since3™een reno:
Congress (3 of whom, thus far, have been confirn
withdrawn by" the President).

Tablel &RQILUPDWLRQ 6WDWXV RI 3UHVLGHQWmBB®D: -V -XGLFLDC
Nominated during the 111 * and 112t Congresses

Returned or

Confirmed Returned Withdrawn (not
(during 111 th or 112th (resubmitted during resubmitted during
Congress) 113t Congress) 113t Congress)
Total
Nominees Number  Percentage Number Percentage Number Percentage
u.s. 42 30 71.4 7 16.7 5 11.9
Circuit
Courts
u.s. 173 143 82.7 24 13.9 6 35
District
Courts

Source: Internal CRS judicial nominations database.

Notes: 7KLV WDEOH VKRZV WKH QXPEHU DQG SHUFHQWDJH RI B3UHVLGHQW 2EDF
who, during the 112 or 112 Congress, received Senate confirmation. This table also shows the nhumber and
SHUFHQWDJH RI 3UHVLGHQW 2EDPD:-V QRPLQHHYVY ZKR KDG WKHLU QRPLQDWL
the 112h Congress and who were renominatedrihg the 113 Congress. The nominations of nominees under

WKH KHDGLQJ '5HWXUQHG RU :LWK @ithd @rneg B\the Pledidért Brie\WWidtecs p ZHUH

timesin either the 111 or 112h Congresqand notsubsequently resubmitted in the M &ongres$ or were

withdrawn by the President.

President Obama, during his fdimstr ctoaurrth, jmodmgiersahti ep

the 173, 143 (82.7%) were cfoaniflierdnetdo bbye tchoen fSiernmet
their ncemitrthatri ovesr e withdrawn by the President oft
resubmitted®Atdad itti omBechidme &R 40 ad. Pheir nominations
the President 'dCtontghree sesn d uaf htahvee Ish2sceth®e ¢t h3 reno:
Congress (9 of whom, thus far, have been confirn

10The 5unconfirmed nomiaes werdRobert N. Clatigny (nominated to the Seco@ircuit; nomination returned tine
President), Edward C. DuMont (Federal Circuit; nomination withdrawthé@yPreglent), Goodwin Liu (NintiCircuit;
nomination withdrawn after cloture faflg Victoria F. Nourse (Seventircuit; nominatiorreturned), and Steve Six
(TenthCircuit; nomination returned).

1 william J. Kayatta Jr. was confirmed to the First Circuit Cairhppeals on February 13, 2013; Robert E.

Bacharach was confirmed to the Tenth Circuit Court of Appeals on February 25, 2013; Richard G. Taranto was
confirmed to the U.S. Court of Appeals for the Federal Circuit on March 11, 2013; and Patty Shwadnfivasd to

the Third Circuit Court of Appeals on April 9, 2013. The nomination of Caitlin J. Halligan to the U.S. Court of Appeals
for the D.C. Circuit was withdrawn by President Obama on March 22, 2013. The nominations of Jill A. Pryor to the
Eleventh Qicuit and Srikanth Srinivasan to the D.C. Circuit are, as of this writing, pending before the Senate Judiciary
Committee.

12 The six unconfirmed nominees weteawis B. Butler Jr. (nominated to WXI; nomination returned), Charles B. Day

(MD; nomination withdrawn), Michael C. Green (\MY; nominaton returned), Arvo Mikkanen (®K; nomination
returned) V. Natasha Perdew Silas (B/A; nomination rairned), and Linda T. Walker (8A; nomination returned

13 Katherine P. Failla and Pamela Chen were confirmespectively, as a U.S. district judge for the Southern District
of New York and for the Eastern District of New York, on March 4, 2013. Andrew P. Gordon was confirmed as a judge

Congressional Research Service 4
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n totalk) DbT3 Pr&Gs Hdeinrtc sOibtaimean dn dmi ne e s
i

|
his first ter m

Vari atciroom sA Geographic Circuits
Conf i r meidn eNeosm

were conf

in Num

PresideBt cOmdma med judicial appointees are mnot ¢
circuits. The opportunity to appoint circuit and
upon the vacancies t hsato fefxiicset owh etnh aat Psruebssiedqeunetn tt
presidency. As a result, there will be variation
President succeeds in having confirmed across ge
judgeshicipsr cmdrtoes st hat are het*d by appointees of
At the conclusion oRXPEHUIUL Sst appprem,] st cougtedudg
appointees of President Obama were to the Fourth
Secondi Ci ¢tive), the Ninth Circuit (five), and t
his first ter m, no nominees of President Obama W
of Ap’wealtso the U.S. Court odsAgpntl Obdma 1t het Pe (
President in more than 5ye ayre atresr mvhwi thhasu ts elravweidn g
nominee confirmed to the ®plpteHdwmgl hkeoumrdmifmat ¢de
individuals to th'hs bench in his first ter m.

PresideBdBt cOmdma med U.S. courts ofSHYPFHOQMDBIHa ppoir
judgeships in the same circuits for which he als
Obama appointees, at the eaui tofc hurst fjiwudge sleirpms
Fourth Circuit Court of Appeals, 38.5% on the Se
17.2% on the Ninth Circuit. In addition to the E
smallest percenltda ghkey o@b g mad gaepprtha ipmst ehees i ncluded t
Appeals (8.3%) and the Seventh Circuit (9.1%)

For U. S. distri@QXPeEHblhjrudge shiepgrkealted sby appointe
were to district courtmmstl 2dt ednwiirmiendd tWdhe t Niwth

for the District of Nevada on March 11, 2013. On March 23, 2013, Kentadgiddson was confirmed as a judge for

the District of Columbia, Raymond P. Moore was confirmed as a judge for the District of Colorado, and Troy L.

Nunley was confirmed as a judge for the Eastellwas District o
confirmed as a U.S. district judge for the Central District of California. Finally, on April 18, 2013, Derrick K. Watson

was confirmed as a judge for the District of Hawaii and Analisa Torres was confirmed as a judge for the Southern

District of NewYork. Of the remaining 15 district court nominations that were returned to President Obama at the end

of the 112 Congress and resubmitted at the beginning of th® Cb®igress, 1 (the nomination of Elissa F. Cadish as a

judge for the District of Nevadavas withdrawn by the President on March 13, 2013, and 14, as of this writing, remain

pending in the Senate (5 in committee and 9 orEftexutive Calendr
14 The statistics reported in this sabction are based on the number of activestiimié circut and district court

judgeships authorized as of 2011 and do not include judges who continue to setiveepasta result of taking senior

status following retirement.

Jane Kelly was confirmed on April 2 étheElghtd Grcuit@ourtof ng Presi d.

Appeals.

¥See Bill Mears, “Obama nomine@NNDnline, Marend28, 20d3,ata ppeals court

http://www.cnn.com201303/22/pdlitics/courtnomineewithdraws

17 president Obama first nominated Caitlin J. Halligan on September 29, 2010, and Srikanth Srinivasan on June 11,

2012.
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Second Circuit (16),%Asnd ft NanRauryt l 9Ci ”2dOui3t, (t h%)
the fewest judgeships held by Obama district cou
D. C. Circuit (5)

At the conclusion of his first tSHURFRHQMWDIHf our r e
district court judgedhiapspohaltd ey wRmres it hen tD. @h a o
district court judgeships)h €hec Eitgh¢h7 CT%ruiand
Circuit (26.8%). Nsotsawclcyegs sPriems i dewnitn @bdimat rict ¢
in the D.C. and Eighth Circuits 1is 1in contrast t
during his fdamd two mgitouitthsse

U. S. Circuit and District Court Vacanc
First Ter m

JLIXWH s plays the number of U. S. circuit and dist
Presiden Obama began his firposcecermfonhisnvapagr
acancie a 1ien hreerfietrerd&ldveat cdaingesirees .al s o provides t he
acancie that existsedfiats tt htteremd( Jodanuteirey Pr@®,si1id®
acancie f or whpiecnhd ian gn oimmi ntahtei oSne nwaatse Judi ciary
0 i

e

o v vn vn —+

n was péMHEXKWEYH,®&DOi) GPoddn awhei ch no nomin

As)LIXUHn di c antoerse, c2Zd&d dustrant cowadaty utdhgee schn d so fwe r
Presidenst fObtshhamw ewhnr e si dent Obama took office (a
January clo9mpa2(0ld3 ,wi th 55) .on January 20, 2009

Of thec8hcies that exdehtht dSObfainmmashte t69nradw,e0 f3 1P r(e3s8 . 3
vacancies fornwlwashpendomgn,ptAZ0IBftohkbareuddy vhear
10 (32.3%) hpdndi ng(ptbFXaMLEYHp&DMWHQGDW 1 (6 7. 7 %) h a d
nomi npenadmnmng in the Senate Judiciary Committee

Even i fontihnee elsO wni t h n o mi o pHFIXWLY H peDdDdHQeGeDllo n t h e
confirmed prior to shéientd o6ftrhrestpnpdeht vdObameies
Obama firwotultde rsmt i 11 thharhdeerkragignmeian gnorSepeci fical
circuit caonudr td ijsutdrgiecsth) pwo (Irdh tthawve tthaemn 2¥acant at
Presidenst fObasma t er ne ntth aCnhb awrhae nt oPorke soifdf i c e .

It shoul d, howefv etrh,e ble cniortceudi tt hcaotu r t nomi hees wi f
([HFXWLYH BRDOHRGDAD confir med 'fCroingrs gt ¢ hteh en uemrbd ro fo ft
circuit covomutl dvdaamrcibesn the sambs dtirtsie terdn afs
the begfinintingConfirmation wofultdh eh adv ecoidreicdhusictte dn o thien
term vacancy total to 13, equal to the 13 wvacanec
ter m.

18 The number and percentage of district court judgeships held by Obama appointees in the Nintro€rmoit d

include Jacqueline H. Nguyen, an Obama U.S. district court appointee confirmed duringt@adfess, who was

subsequently confirmed during the ¥1Qongress as a judge on the Ninth Circuit Court of Appeals. Ms. Nguyen is

counted, consequently as one of President Obama’s circuit court appoli

Congressional Research Service 6
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Figure 1.U.S. Circuit and District Court Judgeships: Number of Vacancies
Inherited by Pr esident Obama and Number of Vacancies at End of First Term

U.S. Circuit Courts

Inherited Vacancies 13 -

Vacancies at End
of First Term 7 8 3 .

U.S. District Courts

Inherited Vacancies 42 _

Vacancies at End
of First Term 64 &2 18 -
Total
Inherited Vacancies 55 _
Vacancies at End
of First Term 81 50 21 -
No Nomination Pending  Nomination Pending:
In Committee

B On Executive Calendar

Source: Internal CRSudicial nominations database aBRS analysis of data provided by the Administrative
Office of the United States Courts &ttp://www.uscourts.gov
/JudgesAndJudgeships/Jutfiazdncies/CurrentJudicialVacancie s.aspx.

Notes: This figure shows the number of circuit and district court vacancies that existed when President Obama

WRRN RIILFH RQ -DQXDU\ LThd figuré Q¢ Bhovwsvihiel @mber BIEETHLadd/ p

district court vacancies on January 19, 2013, broken down by the number of vacancies for which no nomination

ZDV SHQGLQJ SULRU WR WKH HQG RI 3UHVLGHQW 2ED P borvinatiddvVW WHUP WKH
was pending in committee at the end of the $1Qongress, and the number of vacancies for which a nomination

was pending on the Senate Executive Calendar at the end of the@dggress.

JLIXWH s o s hows ctihractu,i tocfoutrhdei s8lc ac¢i es that existe
Presidebdt fObama t do)we vedddafgore $1fJ0an wahri @ BLIB as of

the President had rldtevsasecee adSndociteend vaa ahaodmt mte @l ¢

end of Prasiflienst Obdanmsb afsward 405n2 ¥Bloer M2 di adm,y s ) . A
notable numbeof hovdacepacaeent ahowever, occurred rel
Obama first teaman®Oifes hewi SWout a ptehRede n’gsdaaominee
first term, 23 (46.0%) did n®t become vacant unt

JLIXWH s o reveals a more pronounced increase, fro
end of his first ter m, in the number of district
Specifically, while the numbdhdisoficstctetiet mcowast 4
than when President Obama took office on January
district court vacancilas coma 2R udnoster  Ht4 owewrstu s
®“The “average” or “mean” is the arithmetic mean (both ter m:

the “median” indicates the middl ese, the middle vafue forthe nupherof i cul ar s
days nominations had been pending without a nomination pri

20 The statistics reported in this paragraph were based on CRS analysis of data provided by the federafudiciary
http://www.uscourts.godudgesAndJudgeshigsiicialVacancie€urrentJudicialVacancies.aspx
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vacancies under kontdh GP™W s Bdistht deClliimtealn fr om t he
their ffirst ter ms.

This difference in the increased number of vacan
reflect, garpamoéynt hef l ohmekPr as i lfeintbbttOcleca ma ng t h
yearfs his first ter m, to name imnmdcuwvidugbarto di st
vacancies Acc®Pre¢isnglemds ®Oba madtuirdiynl, hdms dvamsagd.,h:
in 0399cdgys to makechomonntivasafioresiversus 23
nominations for PTheumddicon hitei pamecdadfits .Presi den
Obama to make mnominations foll3o6wk ddmyss i mil ar pat
appointment opportunity to nemidnddPBodaferfdrscecrtr
court nominations.

These st at isshtoiuclsd, nhootwebvee ri,nt er preted to mean tha
circuit and distthetwhadmees i deatnObasmlfaloymkt hoef £ i ¢
function of the speed with which theAsPresident h
discussed furthertimnt lods echusbuweipbbgffl uencing t he
and ConfirmationuiProaremd sDifotrr U, aC€wrts Namisn adtei @
Admini éstpattteb influenoé wheanumbe that exist at
the length of time thalthetshee i ma&cd aumldeicee 2 tr evihd icth y mK
depart office and institutional and political fa
Senate.

Comprison of President Obama -

This wsmeesiomrious statistical measures to compar
confirmation processes at work during the first
prededdssddmpares the number and percentage of ¢
court mominees during the firsltt ttchrems pfrrooom dRrse s i
same Presidents, the circuit andgdnsantimigcwofcearcth
Pressdéntst term with theThetesectionheoandudtsht
comparing selected features of the Senate judici
the five most recencdompaeasedenfior Sprcuifti cadd ydid
(1) the average and median number of days that e
average and median number of days from nominatio
and medirano fnudmbyes from committee report to confi

21 bid.

2See Russell Whe e lorsmand Confirmatiang after ThreéNYeat@mearte Do Things Stand, ”
Governance Studies at Brookindsnuary 13, 2012, at

http://www.brookings.edu/~/media/research/files/papers/2012/1/13%20nominations%20wheeler/0113_nominations_w

heelerpdi hereinafter Wheeler, “Judicial Nominations and Confir
ZlpidWheeler’s calculations, t o ohdaysfromwacanaytondmiatione an and medi a

measured the time intervals that, during the Obama presidency, began from the date the departing incumbent

announced his or her intention to leave active service at some future date; the date a vacancy was created if no
announcement was made; or President Obama’s inauguration
that date.

24 Statistical measures from the first terms of President Obama and his four immediate predecessors are included in this
section @the report because CRS rarely receives requests for judicial nomination and confirmation statistics for
Presidents prior to Ronald Reagan.
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This report, it should be acknowlesdmbdr dbpes not
percent age ’sofj uad iPcrieasli dneonnti nees t hat would be app:
on awher(aoge median) length of time t htahte wSoeunladt eb e a
Judiciary Coemnsi tjtuedei ctioa 1p trnwoemtiSmeantao oma k @ r f fowal act i
theSmi.mil arly, this report doeasppnmootp raimatley zaemoourn tt ao
for an Administration to select nominees for <cir

Number and Percentage of Confirmed ] uc

ITDEQH esents, during the first tthestofaPreesmden:
circuit and district court nominees, the total n
cofni r medPr Vhidenthas o meodmipeasrtt i cul ar individuals
than once, this table counts doeh momiaeesuwnl Fo

multiple nominations of the same individual

Among the five Presidleamttsa bdlua Pmegsddilesntt lGatHs W. t Bu
had t henugmbeeart eosft c i recsu icto ncfoiRmme dndbetiZnneRe a gan had t
greatest percentagefofmedrdum®in)glé6michvenetsrta st er m (

PresidehtadOb hehaoswesdan ¢ ecrictecntia gret ofomi nees confirrt
anids tied with Prestihde nto wklsitnutiatnm mfeoanri mhfeaewsii mego n £ 1 1 1
30

For district couaClti mtwoan @e s , BPstrhesageatiedtf anmbe
confir medfidmusti ntgerttheof PareprdesntdewcWV. (BTOHh, howeyvw
greatest percentage omiedidtricg cofirtsmomimmeE9 £
Ob a ma , 1 hadotfesasidte,s t numbe rc oaufr td insotmri4nje easn dc on f i r
t he sleocwensdt percentagendfrdiboglt f 88t 7Tnominees ¢

Focircuit and di < tombdaPnreedsgiudretn tn oGnf W. ¢ BBsu,sfhi ve mo st
Presihlaedntbsot h the greatest mumkoeomffag dheiple diuiem ¢nta g e
terr2) S5( confirmed nominees, repr.Psenfidongad Ctonf on-
t he sgerceoantde st number of nominees,whohti Pmedidentn
Reagsannominees -hadhethe¢ sroanthéh.d@n’ t i on

At the end ®febiblklamar 4 d tledrve, sste commmdber of c¢combin
and di shopméeheeeudctnf/li3y)m dodweshe ocnadddars )

The President with thdibowest nombée¢er cofifcrmediin
Ronald Reagan (163), while President G. H. W. Bush
confirmed (77. 4%)

25|f the 10 judicialnominees who have, thus far, been confirmed during the CaBgressare includegPresident
Obama has madetatal of 183appointmentso circuit and district court judgeshipshis number, at preserstill

places President Obarhahind 2 of Presidents since 193®o have served a single term (or leSsesident
Obama’ s t orankdbehindPnesidermGantay(262) and G.H.W. Bush (198ndahead of President Kennedy
(122).Note that these numbers reflect the total numbeappbintmentsnot judgesBecause some judges, for example,
are elevated during any given presidency, they wbaldounted as two appointments, not one, for that Presidest
comparison is based on data provided by the Administrative Office of U.S. Courts (omiitpe/atww.uscourts.gov/
JudgesAndJudgeshigsidgeshipAppointmentsByPresident.gspid the internal CRS judicial nominations database.
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Table 2.U.S. Circuit and District Court Nominees of Five Most Recent Pr
Number Nominated, Number Confirmed, Percent

esidents:
age Confirmed during FirstTerm

U.S. Circuit Courts U.S. District Courts Total
Number Number
Number % of Number % of Number %
of Number Confirme Nominee Confirme Confirme Nominee Confirme Confirme

President Nominees Confirmed d s d d S d d
Reagan 38 33 86.8 144 130 90.3 182 163 89.6
GH.W. 53 42 79.2 195 150 76.9 248 192 A
Bush
Clinton 41 30 73.2 198 170 85.9 239 200 83.7
GW. 52 35 67.3 179 170 95.0 231 205 88.7
Bush
Obama 42 30 71.4 173 143 82.7 215 173 80.5

Source: Internal CRS judicial nominations database.

Notes: This table shows, for each of thesgt five Presidents, the total number of indivdls nominated for
circuit and districtcourt MXGJHVKLSYV GXULQJ D 3ni¢lHag the hu@her ahdl hetbeitdgd\oH U P D V

nominees confirmed during his first terMote that some individuals nominated durirggetfirst term of a

President wereXOWLPDWHO\ FRQILUPHG rt@lxeth. Dhes®ingividiugd veeRaDikéluded/il F R

the number and percentage of confirmed nominees reported in the table.

The statist7TBsOQHcktedatadminees whosebyyoani nat i
President relatively late in the fourth year
not always be sufficient time in a session to
adjouYhQht &gddnsequentl y,Prtelsé dpmenrhri enneteasg ec oonff iar me
first term ordinarily might be greater when
anal ysis.

The percentage of circuit court nominsefiir ftor
term ifcomas8éd8% to 97. 1% when excluding four
after July 1, 1984, and whose nominations wer
t er m. Similarly, the percentage oBfidistrtietmc
increased from 82. 7% to 87. 7% when excluding
November 1, 2012, and whose nominatidng swer e
t e fPm.

%An ear doifdr” ‘dadte was wused to identify circuit cour

decades, of

t he
Presidentr siof oafffiihc gk .a

2

rul e on

Specifically,

circuit
since

court
President

nominations have not usually been acted upon by the full Senate aftef duiyrly presidential election years. In
contrast, it is not uncommon for therage to continue acting upon district court nominations after udyting these
same years. S€ERS Report R4260@onfirmation of U.S. Circuit and District Court Nominations in Rdestial
Election Yearsby Denis Steven Rutkus and Barry J. McMillion
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Nomination and Confirmation of U.S. Circuit and District Court Judges

Circuit and District Court BWNadaamfty Rat
First Ter m

The vacancy rate for circuit and district court
judgeships that are vacant) varies over the cour
which a President sieelse catss wneolmi naese st hfeo rs pveaecda nbcy w
considers ’st hneo lPizieEs@bsd.mipar e s , for Prse sfiodnuern tmoQbha ma
recent spualde ctechse U. S. circuit “andtlesbegéinniaogr b
Pressdéntrst ter m; (2) the circuit and Fistrict ¢
and (3) the change in circuit and district court
Pressdé¢nt st ter m.

7TDEQH veal scitrhcauti,t fcoorur t vacancy  friartsets tdeurrmsn,g otnhle
first term of President G. W Bush saw the vacanc
the term, decreasing from 14.5% tdh@&. MbstTHeorcir
President Reagan, from 3.8% to 15. 5%, and the 1e
The increase 1in the vacarscyfirrastte tfeorlntsoawnidn gG.PH.eW.i
presidency might be attrebhtioblef atwleastuin pa
during thefier Pretssdamdmat sDusi igrPrtesedmntf &eagaamp
Federal Courts Improvement Act of 1982 created t
judge®$Adidpist.i oBahkynupthy Amendments and Federal T
created 24 new cPFicmaktl goudurimg gRrsthsipbe nt e GmH. W
new circuit court judgeships were &reated by the
As for wWrntstvacanacy rates during@ tfhirss tp etreirond ,s aPar et
greatest decline in 8h&%yearchaanpcsy rreaftlés c(tfirnogm t8h e3 %S
confirmation rate of 95.0% for distrnti ctouadurt no
vacancy rate also declined under President Clint
Presidenst fObdama term, by contrast, the district ¢
beginning to the end of his first ter m, rising f
The district court vacancy rates also increaseced
5.7% to 13.3%) and G.H.W. Bush (from 4.7% to 14.
aforementioned increases 1 nhe iarceuatti oom cafncmye w ajtwe
during both RBrawniddPnmtesReadmgdn 6GsH. WerBuews hDuring Pr
Rea@anfirst term, the Federal Judgeship Act of 1¢
judgeships DuringspPresidearcty, Gt HeWJulBush al I mpr o
created 61 new permanent district court judgeshi
27 The circuit (or district) court vacancy rate on any given date ipaheentagef authorized circuit (or district) court

judgeships that are vacant on that date. The rate, or percentage, is calculated by dividing the number of circuit (or

district) court vacancies that exist on a date by the number of authorized circuit (or) distritjudgeships existing on

that same date.

2%For this part of the analysis, the end of a President’>s t

a President being inaugurated on January 20.
2p |, 97164 (April 2, 1982).

30p L. 98353(July 10, 1984).

31p.L. 102650 (December 1, 1990).
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Nomination and Confirmation of U.S. Circuit and District Court Judges

Table 3. U.S. Circuit and District CourtVacancy Rates of Five Most Recent
Presidents at Beginning and End of FirstTerms in Off ice

U.S. Circuit Court Vacancy

Rate U.S. District Court Vacancy Rate
Jan. 19 of Jan. 20 Jan. 19 of
Jan. 20 of fourth of first fourth
President first year year Change year year Change
Reagan 3.8 15.5 +11.7 5.7 13.3 +7.6
G.H.W. Bush 6.0 10.1 +4.1 4.7 14.4 +9.7
Clinton 10.1 12.8 +2.7 14.4 10.0 -4.4
G.W. Bush 14.5 8.4 -6.1 8.3 3.6 -4.7
Obama 7.3 9.5 +2.2 6.7 9.5 +2.8

Source: InternalCRSjudicial vacancies database.
Notes: This tableshows, for each of the lagive Presidets, the U.S. circuit and district court judgeship vacancy

ratesthat existed at the begi@ LQJ RI D SBUHVLGHQW: -V ILUVW WHUP -DQXDU\ WKH UHV

existed at the end of his first term (January 19); and the change for the respectyeships from the beginning
to the end of his first term in office.

President Ob a ma , in contrast
the district court vacancy 7rate 1
creation of new district court judgeships.

, was the only White
ncreased during

Thathdei strict ctoaunetf oweenntime, increased from the
Presidest fObasma term while not increasing during
predecessorlsi {tPam sande nG.s Wit Buable ) amif glmhtct i on of t h
amounts of time tdadbemomynsahtes pfeiPlslo ndidsetntisct cour
mentioned above, according to one stugy,thRseside
first three years to make such nominations, c¢comp
Clinton during his first three years, and 272 da
first three years.

Additionally, aby pCRS,i oum fFePlrrey a ribe eslde c @Omalma n d
fourth years in office, there were a greater per
President had not made a nomination (81.7% and 5
pointsdimintg mehe first terms of Presidents Clint
(48.5% afd 13. 8 %)

For his part, the speed with which a President s
factors both witshicoomatauoAdind e *dhesel dactors are
2Wheeler, “Judicial Nominations and Confirmations,” p. 5.

33 SeeCRS Report R4255@Jominations to U.S. Circuit and District Coulty President Obama During the #1and
112" Congressgshy Barry J. McMillion

341n 1993, for example, President Clinton did not send his first district court nominations to the Senate until August 6.
Likely delaying the fhoweraeourtdemineesin 199hwas thedbrchsl® 199% t i on o
announcement by Justice Byron R. White of his intention to retire from the Supreme Court when it adjourned for the

summer. President Clinton engaged inatmeent h s ear ch f or 0 angounciegeon Wheild,e ° s succes s

1993, his selection of Ruth Bader Ginsburg as his Supreme Court nominee. For the President, selecting and nominating
a person to fill a vacancy on the Supreme Court evidently took priority over providing the Senate with nosninatio
lower court judgeships. The Ginsburg nomination, in turn, was a primary object of attention for the Senate Judiciary
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discussed further 1 fF atchteo rcso nlcnl fuldu enngc isnege ttilhoen S esleee
Confirmation Pmoceandf ®dDi stUr$2)CCoart Nominations

Selected Features of the Senate Confir

her parts of this 71 elpaosudpdn tnlbani daiantdda ws s i o n
1 atiormasctha tPisfetsiicdde nteom in office. Addition
ge account only for those nominees who were
first term (thus excluding from the analysis mnon
er cdounrfiinrgmeadd Psreecsoi fidde ntte r m) .

Length of Ndmendtriooon to Confirmation

JLIXUH acks by President, f r o nmeRdeiaagna nn utnob e(rb aonfa ,d at;
from nomin iton to confirmation for all circuit
Pressdént s ter m. If a nominee was nominated mor
term in office, wabhendbDmratutdadt wabheueredshe calcula
nomination to confirmation.

e B
—

T T1>@EZ2’ el "2>e1 "= —7700

Overall, Presi daeanmtcuGt WcoBusth nominees who were c¢c
waited, on average,f rtohne fliornsgte snto npienraitoido no ft ot icnoen f
Preside®st nOmimae es waited;l omngeave rpacgei,odt hoef stei cmoen c
followed by the circuit court nominees of Presid
days), mand4 Rebh gdays) .

While Presi d&enti r@.uW.t Beuosuhr t nominees waited, on

time from nomination tosconfcumhatconrtPnemideast
mediwan t time from firsn (n22n6 *hFahtidisoyns ftaot icsotnifci rsnhaotwi
half of the circuit court nominess fwhetwdedree mconf
waited more than 225.5 days from nomination to ¢
than 225.5 days.

The cciouruti tnominees who were c¢ oidsf ifrinresdt dtuerrimm gh aPdr
median wait time of 216.0 days followed, 1in decr
President Clinton (102.5 days), G.H.W. Bush (85.

Committee during June and July 1993, and subsequently as well for the Senate, which voted to confirm Justice
Ginsburg on August 3, 83, four days before the start of its August recess. As it had with the President, the Ginsburg
nomination, for the Judiciary Committee and the Senate as a whole, presumably would have taken priority over lower
court nominations had any been received gadhe Supreme Court nomination.

35 An exception, where statistics include some unconfirmed nominees, issactidn that analyzes the length of time
from first nomination to first hearing. Included in that analysis are those nhominees who were noduiriated

President’s first term and who also had a hearing during t
nomination was approved by the Senate.

36 Note that the median, or middle value for the nominees, is less affected by outliersmessdses, i.e. nominees
whose elapsed time from first nomination to confirmation was unusually long or short. Consequently, the median might
be a better indicator, generally, for indicating the elapsed time from nomination to confirmation experieregly, typ

s

by a President’s nominees.
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Figure 2.U.S. Circuit and District Court Nominees of Five Most R ecent
Presidents : Mean and Median Number of Days from Nominationt o
Confirmation for Nominees During First Term

300 days
250
200
150
100

50

U.S. Circuit Courts

Reagan GHW Bush Clinton GW Bush Obama Reagan GHW Bush Clinton GW Bush Obama

U.S. District Courts

- Mean Median

Source: Internal CRS judicial nominations database.

Notes: This figure shows, for each of the pdiste Presidents, the mean and median numbetay’s from first
nomination to confirmation for all U.S8ircuit ard district court nominees who were confirmed during a
BUHVLGHQW -V ILUVW WHUP

P71l 'ee> Eeell "' —77Z
As for district courst cnoomfiinremesd mnPamisn edeesn tw aOibtaemd,
days from nomination to d¢sondfiisrtnraitcito nc.o uPrrte sniodneinnte
average, 156. 2 days . nlfhier deid tdrurcit n gs oRfrrietrs sirtdo ertmietrr afie Is
waited an average of 92.5 days while the nominee
waited 103.8 and 34.7 days, respectively.
The median waiting times from nomieneast iroann gteod ¢ on f
from a high of 215. 0 ’sdafyisr sdtu rti enrgm Ptroe sai dleaaw dOfb a2m&
Presidemst fRaasganerm. The median waiting times f1
district court mnomineeserfioord owehreer 1P3r7.s5 ddeanytss (dG.r
days (G. H. W Bush), and 84.0 days (Clinton).
President Obama is the only President during thi
circuit and district cour't nomidneasnwmbeedopfbdah
more than half of a calendar year (i.e., more th
nominated
The length of t i’smej uidti ctiaakle sn oamiPnreecessi,d eonntc ¢ n o mi n a
the Senate depengdsh (oifn tpiamret )n oom ntehees Iweani t for a
¢ p

once T orted

by the Senate Judiciary Committee,
([HEXWLYH p&DIOHQGIDAJ being considered by the full Se
procrees sdiascussed next
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Length of Time frOGommiomieaeatHoar itmg

JLIXUH acks, for Pres itcen tme alie aagnadn nmegdsi Qfna mam,mbierr s tc
nomination to first committee hearingedfor all ci
hearings duibsi fgratPrnegimdent

I nowhonereesscei ved hear’ds ngsr duirti enhlgundhovd riems itdheen t
lcohgardbess of whether they were eventually c
turned, withdrawn, or rejected by the Senate.
ter being renominatedfr omet wa iliW\wWhi 6 8§ mehwatoca
mmiet thearing. Additionally, when nominees Tecei
atistics )lLdXlditkctaseugemley atlee | ength of time fr om
rst mnominated fHlolMVhrei dg@gte of his or her

P11 >EZ2'e1 "Zsel "' —77@
JXWHhows that cirec
ring than did th
sciocumbmecoaeet to receive a committdee hearing

m a | ow odfa y2s8,. 7r easnpde clt6i.v5e | vy, da74ng ahd RZ22 g4

uit cour't nominees of Preside
a e

y

0

y s, respecW. i vBeulsyh,d pPnoery .t he G.

e

1

0

n o miTrheece smecafn talmed omtehdeira nf onwrm]

e st cGdracuutiicme e m waited daysveoagecofvaE&9h&ar
ugh the medlinaghtwhytli awett, mies pbad XUBS5. 0 days)
sident sG.cH. M uiBusdhourt nominees waited an

gs (with a median waiting time of 68.0 day

=g ow
D—l'mb-‘b—t.
B0 O A

though a relatively 1ow nuisbecri racud tp ecrocuerntt angoem:i
confirmed i%hihsi scifriawitt toea wr, t nominees Te€eceilvVve
His circuitwaoted, nomi noveg age, less time from fi
69.6 days, than the circui €l nomongea®df P WesBdeh
Presidetst cRaeagitaait nominees waited, on average, |
hear i ndga y(s2)8.. 7

S’Despite the relatively longer wait times for circuit cour |
first term, a greater number of circuit ¢ drsttetmtharo mi nees 1 ec
during the first terms of the other Presidents. Specifically, 50 circuit court nominees who were nominated during

President G. W. Bush’s first term also had hearings during
duringPresie nt G. H. W. Bush’s first term, 38 during President Ob:
Reagan’s first ter ms. Source: Internal CRS judicial nomina

38 The calculations for the @/. Bush nominees from first nomination to firselieg included relatively long waiting
periods for nominees such as Priscilla R. Owen (waiting 440 days from first nomination to first hearing), Deborah L.
Cook (630 days), Jeffrey S. Sutton (630 days), Richard A. Griffin (721 days), and David W. McKe&zhdays).

39 As discussed above, President Obama, compared with his four most recent predecessors, tied with President Clinton
for the least number of circuit court nominees confirmed during a first term, and had the seediedt percentage of
circutc our t nomi ne e Numberanfl Percantage of(Confirmed Judicial Nomihees
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Figure 3. U.S. Circuit and District Court Nominees of Five Most R ecent
Presidents : Mean and Median Number of Days from Nomination to  Hearing for
Nominees during FirstTerm

U.S. Circuit Courts U.S. District Courts
300 days

250
200
150
100

50

0
Reagan GHW Bush Clinton GW Bush Obama Reagan GHW Bush Clinton GW Bush Obama

- Mean Median

Source: Internal CRS judicial nominations database.

Notes: This figure shows, for each of the last five Presidents, the mean and median number of days from first
nomination to first hearing for all U.S. circuit and district court nominees who received hearings during a
BUHVLGHQW: -V ILUVW WHUP

i 71 'ee>’'Eel "2>01 "—'—ZZc

JLIXWBHhows, by presidency, l ess sdirsitkriingt ddduretr e n
nominees, compared with circuhd¢ moamtamdmmadieasn
number ofn daystfmominatdiont it incotf necesr haageudg f f om
low of 1.80. 6d aaynsds ptuda ti inwge It he Reagan presidency to
respectively, during the G. W. Bush presidency.

The average wainamignatiimen tHeofmPdfet sidedinte tOp,a ma

court mominees during hitshef iarvseirniggeerenw a x8p0Oe. r21 ednacyesd,
by districtucowmigt tthe miGn e W. dBwssDiptedicderwcop,yr t8 h
who had hearings daurfings tPrteesnmdewai tCddntom averag
being nominated to receiving their first hearing

Finally, althoughftbeeam medsotnn temiftiartsg thiemer i ng du:
Obamhitetm ( 70s 0] e ey snfjehdaina nt hwa i t i nW tBiumeh during t
prieddency ( 82hi5Sg hdeary st)h a n it mtlgiesmemse dfi @ mt dwmacsintirn ecets c our
during theafdHCWi nBoglopr s adeddndbdilesd damoer,e respect
than 4.5 times higher than the med7isandiwsatirtiicntg t i
court mnominees

Length of JTdidmmi ftreen Report to Confirmation

JLIXWH o,wsby pr(efsriodne Rceyagant he @bamaj)ndofmedagn num
from first commit tfeoer raclplo rcti rtcouniotonnahnede s itwsht@rni weetr ec
confirmed dusifigratPtesmdehnh effect, the figure
number of days n o(fHmXeWeLsY Hp@DiQd¢QQ Gtlddh btehien g conf i r me
Senate.
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40 For exanple, Susan L. Carnayas nominated by President Obatoahe Second Circuit Court of Appeals. Her

nomination was initiallyeported out of committee on December 1, 2010, during th® Cafgress. Hemomination

wasreturned to the President on December 22, 2010, and resubmitted on January 5, 2011. éftepdead by the
Judiciary Committee again on Februwary 17, 2011, Ms. Carn

er ms . Thermadtit anolrt)ddXghhaopykse §t dyranhcait ¢ u g h 1

alcudays onkbkapmaetdivdems wlhimih were reported

nt

ciary Commibtyt eteh,e* §InddX bititthece. wis ctoma ti ,r mienl ge ne
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esidency to presidency, se¢eag tofm gPmwa ¢gihdd hte
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o

circuit court nominees from first commi
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dian number of datyese cfamfm rfmatsito nc oammsi o tierec 1r
ident G. H. W Bush but remai nsedamd l@sW.veBuys hs h
t
s
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htasident Obama, haddrn ecge vhnits unfd misnte etse rcoroyn f i 1 1
25 daryesp oorft efdi rosut®t] mosfit mcgodmmitthtee Emeddaiyasn frmowmb e
et OMhmiarmmae d circuit chWBritmemo mirreeadse ri st hlakhl .t

€S

€y

during the 11% CongressConsequently, the dates used for calculatingithemb e r of days bet ween Ms. C
nominationbeingreported out of comitiee and her confirmation are December 1, 2010, and May 17, 2011
“40f U.S. circuit court nominees confirmed during President

President to the U.S. Court of Appeals for the Fedeiralit, waited the least amount of time (25 days) from
committee report to confirmation. His nomination was reported by the Judiciary Committee on March 10, 2011, and
approved by the Senate on April 4, 2011.
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Figure 4. U.S. Circuit and District Court Nominees of Five Most R ecent
Presidents : Mean and Median Number of Days from Committee Report to
Confirmation for Nominees during First Term

U.S. Circuit Courts U.S. District Courts
140 days
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- Mean Median

Source: Internal CRS judicial nominations database.

Notes: This figure shows, for each of the last five Presidents, the mean and median number of days from first
committee report to confirmation for all U.S. circuit and district court nominees who were confirmed during a
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42 Examples of nominees who waited relativaind periods of time on tHéxecutive Calendainclude John M.
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xper i ehmeseed moymitne e s cfornofm rtnhael hreespeosrdtneffEdeer cetn c e s r
he fact that many mnoncontroversialt hneoinri
ominat iromoer twed eout opfu schoimmmg td oewven (tthheh smeadi an f i g
maller numbeyedfoun(dHBXWISYHfA@@HRAEDURdyi d dn ge f

i fifhese outliers (the mnominees e xfpierrsite nrceipnogr tr eal

neecs wer

the av

nominees,
during his presidency waited, oen raevpeorratget,o a s hor
confirdnag i danmy di ¢ ht he diosntfriiromte dn admirmefiegst hhe f 6ur st
ot her PTheiagkeentusngber of daysayisndmeassaged st o Cl5ni on
first term and to GW. 9Budsahy sr Pd v 1t iefigigwt shtm ets f d & m ¢

Obama pr e saivdeermcgye, ntuhneber of days 1in(c4d2aB3%)d dfurth

Rogers, a Sixth Circuit Court of Appeals nominee of President G.W. Bush, who was first reported out of committee on
July 11, 2002, and not approved by the Senate until November 14, 2002. Anatimale was A. Wallace Tashima, a

nominee of President Clinton’s to the Ninth Circuit

committee on July 28, 1995, and not approved until January 2, 1996.
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Preside®t lc@Bnafmar med district court nominees wait
committee repot to confirmation.

As)LIXWBHhows, the median number of days between fi
of district court nominees by pregidiemkythdso 1in
nominees of Pre¥Frdemnth&. HoW. mBdshn of 1.0 days f
G. H. W. Bduesrhc yp,r etshie me d 0 a u aPyrsecsf{dthestetddp sttor iSct court
nomisneceonfirmed during kids tDifdSt dagsmfolkt dibe¢mii
confirmed duringsPfessdefiouG. WeaBeshn office, an
days, for nominees confirdfmadtdueurirmg President Ob

T 71 >EZ2'¢1S—e1 "®e>' Eel “72501 "—— V7001 Z /MY P et'1'71
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A notable change from phrnrd 'iloduisg rCeosnsgerse s(sie.se .t,o dtuhre
Presidest fObama ter m) was an i1increase generally i
to confirmation expesrtirdamcde ¢ oluy tc inroanu inte esnd The 1 ¢
t hHFXWLYHi&DOHQRLGD) t he waiting times for nominee
unopposed when reported out of the Senate Judici
by the full Senate.

Fotrhe purposes of this “arcpppfwsed otmh msceee swhdeessecr i be
nominations“nmbvcoetievse dwhzeenr or e por t ed oWwWtQGof the Jud:
additionall %,a”yroetceesi vwehde nz earpop r*Voé ¢ ebyott ke $Sgnathe.
Judiciary Committee or the full Senate approving
which a nominee r®ceived zero nay votes.

TDEQHR port s, for Presidents Clinton to Obama, t h

confirmed dur isngf ierascth tPRrrens iwheorste nominations wer
DQG@protvded Benate without receiving any mnay vote
number of days such nominees waited to be confir
([HFXWLYH.&DPOHQ@GDWE nt s Reagan and G. Ht We Bush are
analysis becaERWKeoveri98Wiof an’h odnii sntartii otn sc overrte n

43 These 6Inominees include&llen L. Hdlander (waiting 191 days), Susan R. Nelson (190 days), John E. Dowdell
(187 days), Paul W. Grimm (179 days), Malachy E. Mannion (155 days), and Lorna G. Schofield (154 days).

44 7 D E Qlidws that, when comparing the U.S. circuit and district court nominees confirmed during the first terms

of Presidents Clinton, G. W. Bus h, and Obama, a smaller per
by atleast one Senator when reported out of committee or confirmed by the full Spet#ically, 53.3% of

President Obama’s circuit court nominees had zero nay vote
(compared with 93.3% of Presideil i nt on’s nominees and 65. 7 %Asdofdisficte si dent G.
court mnominees confirmed during each President’s first ter
cast against them in committee and on the floor (comparedtw 100 % of President Clinton’s no
President G. W. Bush’”s mnominees).

45 So, for example, circuit court nominees of President Obama whose nominations were included in the calculations are

Scott M. Matheson Jr. (nominated to the Tenth Cireaported out of committee by voice vote and confirmed by

voice vote), Raymond J. Lohier Jr., (Second Circuit, reported out of committee by voice vote and confiiheth@2

Albert Diaz (Fourth Circuit, reported out of committee@@ind confirmed byaice vote). Examples of President

Obama’s district court mnominees included in the calculatio
California, reported out of committee by voice vote and confirmed by voice vote), Catherine C. Hadfés District

of North Carolina, reported out of committee by voice vote and confirmed by voice vote), and Kimberly J. Mueller

(Eastern District of California, reported out of committee by voice vote and confirmed by voice vote).
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d out of committee with zero nay votes (o
Senate with zero nay votes (or by voice Vv
Table 4. U.S. Circuit and District Court Nominees of Three  Most Recent Presidents :
Average and Median Number of Days from Committee Report to Confirmation for

Nominees Whose Nominations Were Unopposed in Committee and on the Floor

U.S. Circuit Courts U.S. District Courts
Number (%) of Number (%) of
Confirmed Average Confirmed Average
Nominees (Median) Nominees (Median)
President Unopposed Number of Days Unopposed Number of Days

Clinton 28 (93.3) 16.9 (5.5) 170 (100) 15.5 (5.0)
G.W. Bush 23 (65.7) 29.3 (14.0) 165 (97.1) 32.4 (18.0)
Obama 16 (53.3) 124.7 (130.5) 104 (72.7) 89.0 (88.0)

Source: Internal CRS judicial nominations database.

Notes: This tableshows, for each of the past threresidents, the mean and median number of diays first

committee report to cnfirmation for U.Scircuit and district court nomineegonfirmedG XULQJ D 3UHVLGHQW -V LI
WHUP ZKR UHFHLYHG JHUR "QD\p YRWHV ZKHQ &ndhericonfitBed)ihe RI WKH -XGLF
Senate. Forthe purpddV RlI WKLV UHSRUW YRLFH YRWHYVY KHOG RQ D QRPLQHH:-V QRPI
WKH IXO0 6HQDWH DUH FRQVLGHUHG YRWHV IRU ZKLFK D QRPLQHH UHFHLYH

TDEGH ows that, for circuit cour't nominees who h:
nominations, the average and median number of da
greatesttediudadmstg f@brasma t er m (i .'ehnd 'dlrdedagtreessts edsu)r.i n
Such nominees dutfsi nfgi rPrte stiedrenn twaQ bt aenda, on average.
([HFXWLYH p&DIOHQGDd) being confirmed (odempared with
Clitstonrst term and 29.3 dayysrdouriagmPreThedecme¢di

of days followed a similar pattern, rasaging fron
first term to a low of’sif5tdaeysmduring President
For district court mnominees who had zero nay vot
and on the floor), the average and median number
was also greatest’sddirSgcPezenmdeats OwWamaed, on a
days to be confirmed after being reported, while
Cliftstonrst term waited 15.5 days arnsd ftihrosste tceornnf i
waited 32.4 hHeaymediSamidwemHer df days from commit
ranged from a high of &8 fdiarysst dtuerrinm g oP rae sliodwe notf C
Presidetst fG@lrisntt are r m.
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Ponietsii @lenda has durphec dd s Ademidnrilesyt rdaot i(o2n f o
i ngandv estetliencgt,i ng j ndiheapr aoms $se gjgu,doifcoiaa(lBr e
tions by the Senate.

ct or sw ddios cuostsacedo ebschlaow it @ ma elpiesatd ent variabl
con,fia mnotta maml waaytse sr eadily quantifiable 1in
and confirmaltiicamlp moond snse efsar

nt ment Opportunities

unities for a President to make circuit an
hipts a@eareamvacacheduled to become vacant. Va
pportunities a President will Ihsatvaer td wrfi ng
itdheen cnyu,mbiesv ac Aincud s c nd Fie.agd yt hien jewd isctieanlc ev a(c
ent inher)i.t sThweh emn thbeddii vgfcafifi el uencedrn,
i olulse sfea ctithoer Isfide qwlkeincly jwudihci al departures ¢
hsi tps tr wvtt yde cirne atthee years or mastwhpremmddnetce
tent to whi cdhurtihneg otuhtigso ismagmeiP rpeetsriiialoedn, t t,oa dei 1
al vacancies; and rtonheed rtahtees ea tn owrhiincaht itohnes Sbe
nt took office.

e numberieffi pediacieadtlt heasdmart of a new pres
u latp pioni nntammeyn t o p p onri tnugn iPtrieessw dfaohrd . t dibtp eilnndc oo n
ompt the prewkiimuws nbrmedsniade mtn swaso ifn lrha ne wl
ies and on how willing t hleheS edniaftfee rweanst troa tc
ce, at whiedh dtilse r S &1t aitcrmerdiin antioanl i gnWaptriioonrs t o
nad pQbeasm dencies was one factor in how many
unities each President inherited upon taki
56 district court nomina3tli o(n5s5 .eme%%)e wpeerndi n g
med.udnngonhhe aptesiddential election year o
ending iahthé¢ S64a9%) wérewhconfirmed. This
ences 1in the numbeRProdfi dpptod nG. m¥ntBwsplp oart d

ation creating new judgeships might also p
t a greater number of judges than he might

46 Such aspects, discusisabove in this report, include how many nominations a President makes to fill judgeships

during

his tenure, how long a President takes to select no

nominations, and how many and what percentageocfaFrd e nt s judi cial nominations are 1
f or e xNumlipet and Peréentage of Confirmed Judicial Nomihees
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ubstantia

S lly inchernisaadg jthegasuumbps wds aamnacted
JudgesPi pbA48%5,1984 (Bankruptcy Amendmeht s98nd Fe
353 and 1990 (FePdelr.ol@Mbhe¢gd ahigp Auatmber of distr
vacancies, fod Bwabpdsi,ddmtheCliitet on contributed,
number of istrict court confirmations during hi
vacancies inherited by President Clinton was, 1in
judgeships created by the Federal Judgeship Act
Over the course of a presidency, opportunities f
appointments continue tgublgeasf fleptadkd nlgyf ftelme of btye
stas, retiring). rBwrnigmg nsggme rprdesiindgencies, subst
appointment opportunities also have arisen becau
district c.Botth Ffpaddoshbapsdepanttourye cremd itolne osft itk
judgeshinps t hroughoute nmrRr,esaifderctt the number of
President and the nunfber confirmed by the Senate
For example, d agtgedy facumd rtelsaitl ¢t i ondfer ysiuad@ esn rteh d 1
benBPhesident Obama was confronted during his fir
vacancies than his two immediate predecessors:

.. 92 judges took senior status in the first three years of the Obama administration

comparedt&/# 2 and 70 in the Clinton and.Hddsh administr
district judges taken senior s trateeteydidi n Obama’s f
under Clinton or Bush, there would have been almost no incremaedncies.. *°

Nominees by a President

f
he modern presidential role 1n ]
f

Ththall marks of t

and evaluation o "PAdeaniletfyuyditifhdcmoms neas .affe
Prestidestdtectagnd evaluate nomilhess tfacfiobk jwmeil a
how many individuals are 1nvolved in identifying
selection criteria a President desa rSusprteomee mphas
Court vacancy occurs, and, i f s oA vheaneyooncthe
Supreme Court, for example, occurred gaahg in bo
in bot h,whrntdhdead me¢ s s"s cas ctwvanse underway for a Supre
nominee, the Presidents sent .few |l ower court n on

The level of conswahtatndnsabhaommoecasatcmad ePorfe s 1 d
influence ’st hpea cPer eisni dseenltgucdtiicniga I n ovmicmenecsi @fsar sHo me s

47 The appointment opportunities created by the 1984 and 1990 Acts are discussed further in the text above under the
heading “Circuit and District Court Vac aCRSRepoRiR41942, at Begin
Vacancies on Atrticle 1l District and Circuit Courts, 192911 Data, Causes, and Implicatigry Denis Steven

Rutkus

48 president Reagan, for example, early in his second term eclipsed the total numttieradfgppointments made by
President Carter as a result, in part, of the enactment of the Bankruptcy Amendments and Federal Judgeship Act of

1984 NadineCohodas, “Conservatives CBWeeklpvol. 43 Septo7, IR&s1ES®.pe Judi ci ary
“Wheeler, “Judicial Nominations and Confirmations,” p. 2.
®Lisa T. McElroy and John Cannan, ‘Jicaiurgyol. 96, n0.83c ond term and

November/ December 2012, p. 99 (hereaft erfeMceFlarlo yc oaunrdt sCa)n.n o

51 See, for example, Sheld@voldman Elliot Slotnick, and Sara Schiavorfi,Ob a ma > s Judi,ciary at Midter
Judicature vol. 94, no. 6, Maydune 2011pp. 265,279,288 91 (hereafter Gol dman, “Obama’s ]
Midterm”) .
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traditionally play an important role in the sele
jdiges. Thebepaslkowmighbby communication or other di
and those wlhonatetpresent statesAdwditthi ovmaclalnyt, fiefd etrha
state Senators are themselves slow in recommendi
cannot agree on a suitable candi dantet, jottgesbmpna
may be *delayed.
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ad mi ni s’st rlaegiosnl atively driven domeke¢ggcpolicy age
iss®e.

Finally, the speed nmotmiwnheiecsh mi gPhrte shied einnt f Isueel neccet ds
Admi ni $st rvacttitoimDgepreceansg study, for example, fou
vacancy to momination during the first alt4 mont hs
the samé¢ch@P.oW.ntBuisnh Admd mpesciraltliypynfor?Thiercuit court
greater time for President Obama to submit nomin

prneomi nation c¢andAndeartiec avne tB a’snAgB Absya caihadti inogn
Commi ttee on thdhEe&eWal Bhistdi Admrygyistration, t he

have i1its judicial candidates rated by the ABA co
By contrast, the “bQboaungah tA dtnhientidsatmmnittthtoena,d datd onal
days typically consumed byndrisnatniiem tsitgmge.ons, b

The Processing of Judicial Nominations

As tihne nominee selection stage, the fpromefsisnsmtg o
nomination ttoi dd niad Slesnaitmes thictcu teidobayl mamd pol it i
Various studies, f otrh aetx ahropmwwed ;o nfgeedee rad n clowd ¢ d n o mi

the Senate confirmati onn tpor ofciensasl, afcstwioohnf,f aisst oanfof nei
s the iedxtoddlmtgiofal di fferences between the Presi
pfnterest group ompesit iOar etro fcaeowthteatisnean a mid ha v
omi n e dmaphiaddnms t he S ernya tCco mmiidtitceiera, a t hes pioamt whe n

ominations arantdheed kinnd hef Srcanfaggng h’'sg ABAmM dn mmyi n e
Committee omn t h°S oFmeed eorfa It hJeusdei cfiaacrtyor s mi ght also

5 B O ®

52 For more ifiormation on the role of home state Senators($@8 Report RL3440%R0le of Home State Senators in
the Selection of Lower Federal Court Judgag Denis Steven Rutkus

3Gol d mabmma,ma*Q3 Judi c/)ipa272% at Midterm

“Russell Wheeler, “Judicial Nominations in the First Fourt
Governance Studies at Brookindspril 7, 2010, p. 2, at
http://www.brookings.edu/~/media/research/files/papers/2010/4/07%20judicial%20nominations%20wheelexdd407
cial_nominations_wheeler.pdf

55 bid.

%See Lauren Cohen Bell, “Senatorial Discourtesy: The Senat
Political Research Quarter]yol. 55 (September 2002), pp. 5897; Sarah A. Binder and Forrest Malt&anm,

“Senatorial Delay in Cd® 9 Bmeiidamlgurnilofdfelitical Scieficeol 46 ¢{Januaryl 9 4 7
2002),pp.19a 99 ; Wendy L. Martinek, Mark Kemper, and Steven R. A%
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reporte(dHROWILYWH)EDOHDED WABAn di n
itdasadtéty hescbebnavwejyudhei
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61SeeCRS Report 912,32+ RO GV~ LQ WhKWaleHIQMeszelSeealso Thomas E. Mann and Norman J.
Ornstein,, WTV (YHQ :RUYV H2HAHBWDE AericBrRaonstitutional System Collided With the Riditics of

Extremismi New Yor k, NY: Basic Books, 2012), p . 9 2. Mann and Orn
holds, their ability to block consideration of a nominee indefinitely, as a broader partisan weapon to keep presidents
fromfiling key positions, including many qualified and usually

62 See CRS Report RL 34408ple of Home State Senators in the Selection of Lower Federal Court Jogd®snis
Steven Rutkus.

63 See, againfigures 4and5. A specific examie includesDavid Hamilton,an ealy Obama nominee whaas

eventually confirmed to the Seventh Circuit Court of Appedls Hamilton had the support of SenaranBayh as

well as the “strong s naeRepublican RicharchLega rGeosl pdenctatne, d “sCebnaimvar’ sSeJ udi ¢
Mi dt e r m, Nongthelesg e/ Hamilton nomination was on the Séheateutive Calendaior 168 days,

approximately 85 days more than the average time from committee report to confirmation for circuit court nominees

under President G.W. Bush and 83 days more than the average time for circuit court nominees under President Clinton.
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